IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF PENNSYLVANIA

AARON C. BORING AND CHRISTINE CIVIL DIVISION
BORING, husband and wife respec-
tively,
Plaintiffs, CASE NO. 08-cv-694 (ARH)
V.

GOOGLE, Inc., a California cor-
poration,

Defendant.

PLAINTIFFES” BRIEF IN SUPPORT OF MOTION TO STAY
PENDING PETITION FOR WRIT OF CERTIORARI
FROM THE UNITED STATES SUPREME COURT

AND NOW, comes Plaintiffs, Aaron C. Boring and Christine Bor-
ing, by and through the law firm of TECHNOLOGY & ENTREPRENEURIAL
VENTURES LAW GROUP, P.C. and files this Brief in Support of Motion
to Stay filed herewith:

A REASONS FOR GRANTING A STAY

A stay of a case pending a determination of a petition for
writ of certiorari is expressly contemplated by federal statutes.
When a final judgment or decree of any court is subject to review by
the United States Supreme Court on writ of certiorari, the execution
and enforcement of such judgment or decree may be stayed for a rea-
sonable time to permit a party to obtain a writ of certiorari from
the Supreme Court. 28 U.S.C.A. § 2101(¥).

The decision to grant or deny such a stay pending certiorari
rests in the court"s sound discretion. Barnes v. E-Systems, 501 U.S.
1301 (1991), later proceeding (US) 1991 US LEXIS 4097.



A stay may be granted when: (1) there is a reasonable prob-
ability that four justices will vote to grant certiorari; (2) there
is a fair prospect that a majority of the justices will find the de-
cision below erroneous; and (3) a balancing of the equities weighs
in the petitioner’s favor. Araneta v. United States, 478 U.S. 1301
(1986) .

B. APPLICABILITY OF REASONS TO THIS CASE

1. Twombly/1qgbal. Bell Atlantic Corp. v. Twombly, 127 S.
Ct. 1955 (May, 2007) and Ashcroft v. Igbal, 129 S. Ct. 1937 (May,
2009) were recently decided by the United States Supreme Court. In
both cases, the Supreme Court ruled for dismissal, based upon statu-
tory federal questions.

In Twomby, the ruling was 7-2. In Igbal, the ruling was 5-4.
This Court will take notice that Justice Souter and Justice Breyer
found good cause to distinguish the circumstances in Igbal from
their prior votes in Twombly, with Justice Souter now speaking him-
self for the four-Justice dissent:

Twombly does not require a court at the motion-to-dismiss
stage to consider whether the factual allegations are probably
true. We made it clear, on the contrary, that a court must
take the allegations as true, no matter how skeptical the
court may be. See Twombly, 550 U.S., at 555, 127 S. Ct. 1955,
167 L. Ed. 2d 929 (a court must proceed "on the assumption
that all the allegations in the complaint are true (even if

doubtful in fact)"); id., at 556, 127 S. Ct. 1955, 167 L. Ed.
2d 929 ("[A] well-pleaded complaint may proceed even 1if it
strikes a savvy judge that actual proof of the facts alleged
is improbable"); see also Neitzke v. Williams, 490 U.S. 3109,
327, 109 S. Ct. 1827, 104 L. Ed. 2d 338 (1989) ("Rule 12(b) (6)
does not countenance . . . dismissals based on a judge's dis-
belief of a complaint's factual allegations"). The sole excep-

tion to this rule lies with allegations that are sufficiently
fantastic to defy reality as we know it: claims about 1little
green men, or the plaintiff's recent trip to Pluto, or experi-
ences in time travel. That is not what we have here.

Under Twombly, the relevant question is whether, assuming the
factual allegations are true, the plaintiff has stated a
ground for relief that is plausible. That is, in Twombly's
words, a plaintiff must "allege facts'" that, taken as true,
are "'suggestive of illegal conduct."

Igbal, at S.Ct. 1959 (emphasis added).



When four justices of the United States Supreme Court make
statements about “little green men, or the plaintiff®s recent trip
to Pluto, or experiences in time travel” it demonstrates (at least
to the undersigned) the gravity of the error asserted. The fact
that the recent 2009 case of Igbal was a 5-4 decision is material
for consideration by this Court because, as more Tully set forth
herein, it demonstrates the probability that the minority would both
vote for certiorari in this case, as well as convince at least one
other member of the Supreme Court to vote iIn favor of reversal of
one ruling iIn this case. In Igbal, as stated below, there was a
special heightened pleading standard to raise applicability of the
federal statute which does not exist in this case.

The questions presented in Twombly and Igbal are of the high-
est iImportance because they set forth the standard by which the
Courts are open to the public to redress a claim. To the extent
that the decision impairs access to the Courts, it interferes with a
Constitutionally protected right. The power to tax is the power to
destroy, and the power to filter pleadings against inferences is the
power to destroy. Plaintiffs” claims and relief sought were dis-
missed based upon Twombly and Igbal.®! Plaintiffs seek only a full
and fair day in court to make their case.

For example, under Twombly and Igbal, this Court dismissed
Plaintiffs” punitive damage claim against Google. Yet, Google’s
Vice President Matt Sucherman admits a pre-publication obligation,
stating:

Common sense dictates that only the person who films and up-
loads a video to a hosting platform could take the steps nec-
essary to protect the privacy and obtain the consent of the
people they are filming.?

1 See, this Court’s Opinion, dated February 17, 2009 (“Dismissal

Opinion™), at P. 3, Boring v. Google, 598 F.Supp. 2d 695, 699 (W.D.
Pa. 2009); Third Circuit Opinion, dated January 25, 2010 (“Third
Circuit Remand”), Page 17, Borings v. Google, 2010 U.S_App. LEXIS
1891 *22 (3d Cir. 2010).

2 Matt Sucherman, CNN/Money attached hereto as Exhibit 1.
http://money.cnn.com/2010/02/24/technology/Google_ Italy privacy_conv
iction.
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And then, according to The Press Democrat, Google’s Larry Yu stated
that Google does not seek advance information about private roads,
because it “would have slowed down deployment of Street View.”3

By Google’s own admission, Google admits it has an affirmative
responsibility to pre-filter its own content but doing so would slow
down deployment. This point is mentioned not to litigate the facts
of the case in this fTiling, but to demonstrate that Plaintiffs’
case, such as Justice Souter might say, is not about little green
men. Plaintiffs claim that Google disregards property rights and
that disregard manifests itself in trespasses and the publication of
unfiltered content.*

Apart from confusion over the application of the Twombly/Ilgbal
principles,® such as the four-Justice dissent in Igbal, even the
United States Congress also has taken notice of the problem of inap-
propriate dismissals. To wit, the Open Access to the Courts Act of
2009 (House Bill 4115) using a “beyond doubt” standard, and the No-
tice Pleading Restoration Act of 2009 (Senate Bill 1504), expressly
overruling Twombly and Igbal to the extent that those rulings bur-
dened a claim to be pleaded beyond the well-established principles
of Conley v. Gibson, 355 U.S. 41, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957).6

3 Larry Yu, The Press Democrat,
http://news.google.com/newspapers?nid=16738&dat=20080821&id=1bAjAAAAI
BAJ&sj 1d=gSQEAAAAIBAJ&Pg=6937,4285450, attached hereto as Exhibit 2.
* Even more telling, on this very date, now by strong-arm scare tac-
tic to bear down on individual rights to protect their private prop-
erty and privacy interests, Google, a $34B company, served a so-
called Offer of Judgment attached hereto as Exhibit 3 seeking costs
for the litigation against Mr. and Mrs. Boring. See, Amended Com-
plaint, at 17 11, 17, 19 (pleading disregard).

> See, e.g., Riley v. Vilsack, 665 F. Supp. 2d 994, *; 2009 U.S.
Dist. LEXIS 98548 (W.D. Wis. October 22, 2009) (the problem is that
Igbal and Twombly contain few guidelines to help the lower courts
discern the difference between a "plausible” and an implausible
claim and a "conclusion”™ from a "detailed fact.” The descriptions
of plausibility provided by the Court were short on specifics. E.g.,
Igbal, 129 S.Ct. at 1949 (plausibility is 'not akin to a "probabil-
ity requirement,” but it asks for more than a sheer possibility that
a defendant has acted unlawfully™). Similarly, the Court did not de-
scribe what it meant by "conclusory statements" except to say that a
complaint must provide "factual context,”™ Id. at 1954, or "factual
enhancement,™ Id. at 1949.)

® See Exhibit 4.
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The point by the undersigned is not per se that Congress will,
would or could pass the laws being considered,’ but that elected of-
ficials of both the United States Senate and the United States House
of Representatives have determined that the questions at issue here
are important. More importantly, the inherent expression in propos-
ing such laws is to redress injury done that is ripe for correction.
There is no injury that is more important for consideration than in-
jury done by a Court or a judge.

Pennsylvania Senator Arlen Specter and many others, in good
faith, are correcting an injury as they perceive it. Such as It was
for Justices Souter and Breyer, who voted in the majority in
Twombly, and yet dissented in Igbal. The reasons that the United
States Supreme Court should grant certiorari in this case are many,
to wit:

1. Twombly and Igbal, if improperly applied, deny a per-
son’s the access to make claims in the federal courts
and the right to trial or relief, based upon the sub-
jective views of individual judges without evidence,
in violation of constitutional rights. The right to
trial is a highly important right.

2. The applicability of Twombly and Igbal are held uni-
versally applicable to virtually every fTederal com-
plaint. Accordingly, errors of interpretation and any
precedent or guidance associated therewith will per-
vade the entire federal judicial process. The nature
of conflict and issue will recur and is occurring.
Errors become systemic.

3. The introduction of United States Congressional legis-
lation amplifies that the issue is important, socially
pervasive, and recognized as worthy of attention.

4. Twombly and Igbal are recent decisions in which the
Circuits of these United States are split or are con-
trary to the Supreme Court’s rulings. To wit:

a. Plaintiffs incorporate by this reference their
Third Circuit Opening Appeal Brief, Reply Brief
and Petition for Rehearing En Banc, all public
Third Circuit Court record, which address the

" Whether such laws create separation of powers questions, or
whether the laws provide for substantive rights or processes that
catch the differential, are fine points of law and drafting to be
debated in due course. The point is that there is an important is-
sue that both Congress and the four-Justice dissent cry for resolu-
tion.



issues iIn detail, particularly regarding the
difference in pleading elemental facts, compound
facts and abstract facts.®

b. This Court interprets Twombly and Igbal to au-
thorize, condone or otherwise require “googling”
or other ex parte investigation on a 12(b)(6)
motion to dismiss on the pleadings.®

C. This Court’s rationale and the Third Circuit’s
rationale, under Twomby and Igbal are dis-
jointed: this Court references that offense can-
not be found as a matter of law in the pictures
that were taken by and through a trespass, while
the Third Circuit removes the effect of the pic-
tures®® and opines, as a matter of law, that of-
fense cannot be found in the entry to property
without a gate. Both of these rulings are made
in spite of Google admitting that It was, 1in
fact, on Plaintiffs’ property and did, in fact,
take pictures during the claim of trespass and
published without pre-Ffiltering.

The Third Circuit 1ignored Plaintiffs” ostensibly
pleaded “Private Road No Trespassing” sign.!! And, to
the contrary, implicated general federal common law by
requiring the pleading of a “gate” for a privacy ac-
tion. Ignoring pleaded facts, and requiring specific
facts to be pleaded, is contrary to both Twombly and
Igbal, and is the creation of new federal general com-
mon law elements of state law claims in violation of
Erie R. Co. v. Tompkins, 58 S.Ct. 817 (1938).

In both Twombly and Igbal, the claims were dismissed.
Accordingly, the decisions appear to encourage dis-
missals. Lack of guidance and subjectiveness of the
plausibility determinations allow cases to be decided
without evidence on the unspoken biases of judges.
The Supreme Court would benefit to select a case for
review that could provide a basis for reinstatement of
claims and relief in order to provide guidance and
counter-balancing clarifications for the Bar. Such
clarifications would apparently also preserve Congres-
sional resources by clarifying the standards in a man-
ner making the aforesaid proposed laws moot.

Igbal presented a question regarding Fed.R.Civ.P. 9,
and generally pleading intention. However, the Igbal
standard was based upon a statutory standard of plead-
ing intent by term of art and standard higher than at

8 Plaintiffs” Third Circuit Petition for Rehearing En Banc, Page 2.

® Dismissal Order, 598 F.Supp. 2d, at 700.
10 Third Circuit Opinion, 2010 U.S.App. LEXIS 1891 *10.
11 Amended Complaint, at Y6.



common law.'? In granting certiorari, the Supreme
Court can clarify:

a. Federal courts may have more authority under
Twombly and Igbal for federal substantive ques-
tions of law than for state-based substantive
questions of law.

b. Federal claims versus state law claims, and the
interplay of pleading elements of a state law
claim within the federal notice pleading stan-
dards (particularly state law claims developed
within a fact-pleading jJurisdiction, such as in
this case).

C. Distinctions in pleading statutory rights versus
common-law rights. In Twomby and Iqgbal, the
principles were based upon federal statutory
rights. In granting certiorari, the Supreme
Court can clarify applicability for state based
common law rights.

8. Twombly and Igbal are both *“conduct” -cases. This
Court and the Third Circuit impermissibly extended the
principles to Plaintiffs” punitive damage claims. The
nature of pleading conduct and pleading damages is
distinct.

9. The procedures under Twombly and Igbal encourage lo-
gistical pleading games by creating an incentive to
not plead early, and then to wait until later post-
discovery to amend.

10. This case presents an excellent opportunity to test
the standards of pleading, because there is nothing
else that can be pleaded to test the metes and bounds
of the Twomby/lgbal standard. Accordingly, this case
tests the question as a matter of fundamental social
standards in light of the right to trial on claims and
for relief. It is an excellent representation of the
problem; more so, with the “googling” as stated.

2. Exercise of the Supreme Court’s Supervisory Power

The United States Supreme Court has the prime responsibility
for the proper functioning of the federal judiciary. The grant of
certiorari in cases involving federal jurisdiction, practice, and
procedure reflects that responsibility. See Supreme Court Practice
9th Ed., Eugene Gressman, et. al. (BNA 2007), 84.15. Supreme Court

12 see, Igbal, at 1948 (“Under extant precedent purposeful discrimi-
nation requires more than “intent as volition or intent as awareness
of consequences.’””)



Rule 10(a) expressly recognizes the grant of certiorari when a fed-
eral decision, “has so far departed from the accepted and usual
course of judicial proceedings, or sanctioned such a departure by a
lower court, as to call for an exercise of this Court’s supervisory
power.”

In the Dismissal Opinion, this Court admits “googling” the
Plaintiffs and Mr. Moskal on the 12(b)(6) motion on the pleadings
and expressly states a finding of facts.®® Respectfully, Plaintiffs’
position is that the “googling” by this Court is error, wrong and
unfair. There is no way to determine the scope and content of the
“googling” and so it inherently taints the entire proceeding. More-
over, the authority to date is supportive.* It is beyond the pre-
cise point, yet notable, that the *“googling” by this Court is with
the very services of the defendant, Google, giving an additional im-
pression of bias.

Plaintiffs assert that “googling” by the trial judge on a
Fed.R.Civ.P. 12(b)(6) motion to dismiss clearly violates the stan-
dards of review, as well as implicates a violation of Fed.R.Evid.
201 (@udicial notice). Moreover, ex parte ‘“googling” implicates
violation of the Code of Conduct for United States Judges, Canon
3A(4) (ex parte communications) and 3C(1)(a) (recusal for independ-
ent knowledge of disputed facts).

The Third Circuit did not address this Court’s “googling” as
such, but opined obliquely only to the portion of this Court’s Dis-

|15

missal Opinion relating to filing under sea Based upon the Third

13 Dismissal Order, 598 F.Supp. 2d 695, 699 [Mr. Zegarelli had not
yet filed an appearance, his appearance was filed only after the en-
try of the Dismissal Order.]

¥ Third Circuit Opinion, 2010 U.S.App. LEXIS 1891 *12 (compounded
use of defendant’s services not addressed). See, Judicial Ethics and
the Internet: May Judges Search the Internet in Evaluating and De-
ciding a Case? 16 NO. 2 Prof. Law. 2 (2005) (ABA Center for Profes-
sional Responsibility); www.abanet.org/judicialethics/ABA_MCJC_ ap-
proved.pdf (discussion of the Model Code); The Temptations of Tech-
nology, Cynthia Gray, the American Judicature Society, 2009); New
York Advisory Opinion 08-176 (www.nycourts.gov/ip/judicialethics/_
opinions/08-176.htm); Ind. Code of Judicial Conduct Rule 2.9(C) (no
independent investigation extending to all mediums, including elec-
tronic).

> Filing under seal is a fact of different character than the inde-
pendent research of a trial judge regarding pleaded facts, using the
Defendant Google’s services. See, Third Circuit Opinion, 2010



Circuit’s express opinion, it further appears that the Third Circuit
also conducted independent ex parte research or communication in
that it indicated that “we are told”!® information about Google’s use
of the pictures without citing to the record, and, in fact, no re-
cord exists for the proposition.

Accordingly, it appears that the Third Circuit condones this
Court’s *“googling” as part of a 12(b)(6) determination. The Supreme
Court’s supervisory power is required to clarify the appropriateness
of “googling” (as the defendant or otherwise) in light of the inter-
twined applicable Federal Rules of Civil Procedure, Federal Rules of
Evidence, and Code of Conduct for United States Judges.

Conclusion

For the foregoing reasons, there iIs a reasonable probability
that four justices will vote to grant certiorari, there is more than
a fTair prospect that a majority of the justices will find at least
one portion of the decision below requiring correction, and a bal-
ancing of the equities weighs heavily in the Plaintiffs® favor.
Plaintiffs request that the Motion to Stay be granted.

Dated: April 7, 2010

s/Gregg R. Zegarelli/
Gregg R. Zegarelli, Esq.
PA 1.D. #52717

s/Dennis M. Moskal/
Gregg R. Zegarelli, Esq.
PA 1.D. #80106

Counsel for Plaintiff
ZEGARELLI
Technology & Entrepreneurial
Ventures Law Group, P.C.
Allegheny Building, 12th Floor
Pittsburgh, PA 15219-1616
mailroom.grz@zegarelli._.com
412.765.0401

U.S.App. LEXIS 1891, at *12.
¥ Third Circuit Opinion, 2010 U.S.App. LEXIS 1891, at *21.



CERTIFICATE OF SERVICE

The undersigned hereby certifies service of process of a true
and correct copy of this document as follows:

The following person or persons are believed to have been
served electronically in accordance with the procedures and policies
for Electronic Case Filing (ECF) on this date:

Brian P. Fagan, Esq.
Keevican Weiss Bauerle & Hirsch LLC
1001 Liberty Avenue
11th Floor, Federated Investors Tower
Pittsburgh, PA 15222, USA

Tonia Ouellette Klausner, Esq.
Wilson Sonsini Goodrich & Rosati, PC
1301 Avenue of the Americas
New York, NY 10019

Joshua A. Plaut, Esq.
Wilson Sonsini Goodrich & Rosati, PC
1301 Avenue of the Americas
New York, NY 10019

Jason P. Gordon, Es(q.
Wilson Sonsini Goodrich & Rosati, PC
1301 Avenue of the Americas
New York, NY 10019

Elise M. Miller, Esq.
Wilson Sonsini Goodrich & Rosati, PC
1301 Avenue of the Americas
New York, NY 10019

Gerard M. Stegmaier, Es(q.
Wilson Sonsini Goodrich & Rosati, PC
1301 Avenue of the Americas
New York, NY 10019

s/Gregg R. Zegarelli/
Gregg R. Zegarelli, Esq.
PA 1.D. #52717

mai lroom.dmm@zegarel li.com
412 .765.0401

Counsel for Plaintiffs

ZEGARELLI

Technology & Entrepreneurial
Ventures Law Group, P.C.

Allegheny Building, 12th Floor

Pittsburgh, PA 15219-1616
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Italy convicts
Google execs over
uploaded video

By Hibah Yousuf, staff reporter

February 24, 2010: 7:52 AM ET

NEW YORK (CNNMoney.com) -- A judge in
Milan found three Google executives guilty
Wednesday of violating Italy's privacy code
over a video that was uploaded on the
search giant's video platform, the company
said.

After being notified about the video -- which
showed students bullying an autistic
classmate -- by Italian police in 2006,
Google took the video down within hours,
said Matt Sucherman, the company's vice
president and deputy general counsel for
Europe, the Middle East and Africa, in a blog
post.

He added that the company continued to
work with authorities to help identify the
student who uploaded the video, and she
and other students involved were sentenced
to 10 months of community service by a
court in Turin, Italy. The video was uploaded
to Google Video, prior to the company's
purchase of YouTube.

Sucherman said a public prosecutor in Milan
then indicted four Google executives --
senior vice president and chief legal officer
David Drummond, chief privacy counsel
Peter Fleischer, marketing executive Arvind
Desikan and former chief financial officer
George Reyes -- for criminal defamation and

violation of the country's privacy code.

All but Desikan were found guilty of the
privacy charge, and the judge found all four
executives not guilty of criminal defamation.

Google said it plans to appeal the court's
decision because its employees "had nothing
to to do with the video in question” and for

its implications on Internet freedom and
censorship.

"In essence this ruling means that employees
of hosting platforms like Google Video are
criminally responsible for content that users
upload,” Sucherman said. "Common sense
dictates that only the person who films and
uploads a video to a hosting platform could
take the steps necessary to protect the
privacy and obtain the consent of the people
they are filming."

Following the sentencing, Google's lawyer
Giuseppe Banan told reporters that legal
codes do not require Google, the Internet or
any other company to control content
before it is uploaded to the Web.
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But prosecutor Alfredo Robledo said "the
right of enterprise cannot rule over that of
dignity of the human being," and expressed
his satisfaction with the judge’s ruling.

In his blog post, Sucherman argued that
Google acted in harmony with European
Union law, which protects hosting providers
as long as they remove illegal content once
notified of its existence.

responsible for the text, photos, and videos

it will cease to exist, and many of the
economic, social, political and technological
benefits it brings could disappear."

Google is also being investigated by
European antitrust officials, who have
received complaints about the search giant's
practices from three different European

Internet companies.
[ |

Sucherman said if Web sites such as Blogger,
YouTube, and other social networks are held

uploaded to them, "then the Web as we know

Advertisement

Get The Best Deal in TV Entertainment

Packages starting at

24

®) call NOwW: (888) 206-3033
(@ Visit: dishnetwork.com/bestdeal

Print Powered By (Jd| FormatDynamics”

http://money.cnn.com/2010/02/24/technology/Google Italy privacy conviction/ 4/1/2010



MOCRAT

MEN'S 200 METERS: Jamaica's Usain Bolt
shatters another world record for his 2nd gold

BEACH VOLLEYBALL: Walsh, May-Treanor
win gold by extending unbeaten streak to 108

BEIJING OLYMPICS

INCREDIBLE
& INVINCIBLE

63,
L % .-v—-"“"ﬁ'

AL A

WWW. I‘HESSIJE:'HIJCHAT l:Dlul'I

SANTA ROSA, CALIFORMIA

.| THURSDAY, AUGUST 21, 2008

slgned @ uelnesday 1o
poee 8 U S migsile defonse
base just 116 miles from Russia
— & move followed swiftly by n
e warning from Moscow ol &
passible military respons.

Far many Polss, whose coun-
iry has bean a staunch U8, ally
Im [raw andl Afghanisian, the so-
cord rupresentocd what they be-
lieved would be a puaranies of
=nfoty for themselves In the
face ol & newly assartive Hus-
IER

Hoegotlators sealed the doal
last wesh agninst o backedrop ol
Hussian nulstry sction in Geor-
gia, n former Soviet repablio

TURN TD POLAND, PAGE A5

INSIDE

Google claims right to post photos from private land

than a hundred private ronsds, driy iy
putsl Mo Trespnssing™ signs, thoowh
opon gates and eves skirting o barkang
watchalog. Il has also covered hun
dresls of miles of public ronds from
Sanomn to Timber Cova, amd mos ol
the oities and thovoughlnms in e
twain,

While the U8, Supremo Coupt .
firmed the eight of Individuals il
contpiies o eapture lmsges on pulie

TURN TO GOOGLE, FAGE Ad

Webb said Google drove up her pri-
vate roml pivil podt two “MNo Trespass-
Img”™ signs to photogiaph hoer property,

"Thoy really wont off tho track to got
io o addiess. We are over 1,300 foet
from n county rowl" she said in an
el

The prassrambe mages tnken by Goo-
b con be viewed by anione with an In-
lernet conmoction using its fron mop-
plig boal, Street View.

I Serwann County, the company has
sond its car-maunted cAMEras Up mare

canthy stbed W has the right o enter
private romds nnl drivewnys o fmhe
hotegraphs of people amd thede propar-
iy, dnal then piblish the images enlina,

From Sonomn County to Humbuoldt
County aml g for away ns Ausiralia,
I Intarred glond has already posied
pivdugraghs tnken on private progos

Ainalysis shows more than 100
private roads in Sonoma County
emtered by company's map team

By MATHAN HALVERSON
THE 'HiSss MM LAT

Don't axpect privacy in your ot
| vard, even ¥ your house is becated wno
| Tinibi rJn'A-n A private, dict fosd.

In n sweaping ogal claim, Google ro-

by

"It sl just & priveoy lssie it ls e
trospnssing issus with their own pho-
toa se ayidence,” suidd Boity Wabb, n
Humbabdt County Des s,

w8 DEADLY PLANE BEYOND THE POLKA

wortos  oems 5 CRASHINSPAIN e bty
“““T.”‘“ i [ HOPING TO STAY IN PETALUMA
LT e S

ARSI LR s *““mﬂﬂm& ‘!

PR e AT S LS, YT

|- caa by ir w&me&smmmm

Ad

B oo e P caiduLRAl

FRikl TR s i

THE PRESS DEMOCRAT = THURSDAY, AUGUST 21, 2008

GOOGLE: |_cgal analysts question companys right to drive onto private land and take photos

CCONTAMLIEDY FROUN PAGE A1

property, Google's more ambl
tious clnim o take photographa
on private property l= being
challenped in fedesal court in
Pennsylvania.

A Pittsburgh couple soed
Gonglo in April for trespassing
and invaston of privecy afler a
camora-squlpped car dirove op
thedr privote romd and drive.
way, anid then posied the pie
tures omline,

Google's smbitiows mapping
gual, which the company hopes
will improve its §4 billien in -

nual proffia. hus drawn he [ra
of privacy advacatea and ome-
owners, and difven some los
expers b question its fegality,

On private roads

Sonoma County mainimine
1,381 miies of publie rasda, ex-
cluding cily sirects, Deyond
that, hundreds of private reada
exter] to  secluded homes
tucked into the county’s most
remats reglons,

Bome of these privale comis
ook remarkably similar io pol-
lic ronda, while otlars are gat-
e roads that serve as kong dirt

rejoice! the affordable

drivewiys,

Goople haa driven up bath
typea of privale roads in Sono-
mna County, poing through open
gates and past private property
SIgns.

The Press Democrat omnn-
ly#id the exient of Google's in-
cursion onbo privale propacty
uakiig digital maps provided by
the county of Sonoma. The anal-
yais found Google had photo-
graphed along more than 100
private ronds.

A Google spokesman aold it
doma not request data about pri-
vate roads from count jes beforo

soneling cul a Oeel of camera-
cquipped  drivers. Sich re-
mquisls  woatld  have  slowed
down the deployment af Street
View, he sald.

Whila Geogle clalma it hos
e right to photograph from

ﬂrhlnhl mads, it tries to avold who

. anld spokeamon Larry Yo,

“Cr peliey Is to not deive on
private land" Yu said

But Yo eould only glve twa
wxiwmpien of how Google enfore-
o5 thot polley. The company
trains drivers thoroughly, he
sald, declining fo elnborate.
Aml Tu sald Google fries to

fixed-rate mortgage is

s back

30 year fixed-
6.750% Rate / 7.362% APR*

rate loan

0 points, 10% down

apply teday or call one of Palelco's free
Home Loan Consultants for current mtes and Infornaaiion
800.358.8228 or www.patelco.orghomeloans

Patelco Credit Union
has plenty to lend, plus:

fasd-eptn

purrrle loans wp
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BUY ONE,
GET ONE
FREE

BUY ONE,

50%
OFF 2
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BUYONEGETONESALE

BUY ONE AT REGULAR PRICE, SAVE BIG WHEN YOU BUY A SECOND. PLUS, GET
EXTRA SAVINGS WHEN YOU USE YOUR MACY'S CARD! SHOP THURSDAY 10AM-9PM.*

hire ocal delvers, wha ore ex-
pocted bo Intelk the differencs
botwoen a public and privals
road,

Yu initially etated drivers
wera [fiven speciiie roules o fol.
loww, But & Streat View driver,
nsked to remain anony.
mous for employment Peasong,
akl he waa aimply told o drive
around Sonoma Coarnty snd eol-
fnct Imnges. Yu retracted his ns:
sertlon after learning of the
drivor's statement.

Teabdents who want images
removed muost oontact Google
through an online form fommt
In {1z Stroet Viow halp seetion.

Google's view

Google's stated mission ia to
"ofganize the world's informa-
tion and make it universally pe-
cesaible and usafial.”

But In collecling Streel View
Imeages on four continonts, the
company might have over.
stepped fis bounds, sccording
o legal experts,

Google's claim to legally pho-
tograph on private roads is de.
rived, in part, from its asser-
thon that privacy no longer ex-
ists outdoors becnuse of satel-
lite and aerial photography.

"Todny'a satellite-image tech-
nelogy means that even in to-
day's desert, complete privacy
does nol exisd,” according to o
logal document flled by Google
in an effort to dismiss the Pits-
baurgh couple's lawsult

Howover, satellite images
provide significantly different
details than photographs taken
from ihe ground, sccording o
photography analysis,

destasce Mandhindne
Terer, him and

hids, includng mest
apparel, handbag
andd sirewsents.

TAKE AN EXTRA
15% OR 10% OFF'

SALE AND CLEARANCE PURCHASES
WHEM YOU USE YOUR MACY'S
CARD NOW THROUGH SUNDAY,

Extra 15% savings applles fo il and

Butrn 1% savings epplictia ule
and cheauiee Serckandne for beg him

With Sireel View, it I possl
bie fo ses into homas, lncate
windows and doors, and glean
other woluable |nformalion,
sald George Relss, owner of lm-
aping Forensies in Fountain
Valloy.

“The sngle of asrial phobo-
praphs don't allow it o show
much of that kind of detall," Re-
izs sald.

Blocking Google

Google alsa claimed the Pitts-
batrigh eouipla, Aaron and Chris-
time Baring, did not have an ex-
pectation to privacy becaise
they did not po far enough (o
heep people off their privote
dirt road,

“There |z nothing arsand
thalr home inlended to prevent
the peocasionnl entry by a
stranger onto thelr driveway,
Thera Is no gate, no “Keep out’
sign. nor guerd dog standing
wateh,” Google's legal tomm
wrobe in a motion to dismiss
the wsuit

Bat in Sonoma County, Goo-
gle's own cameras caught I po-
ing throogh a gate, past a "No
Trespassing” sign, and by a dog
slanding watch,

On Orr Ranch Road, a pri-
vate siresl outside of Santn
Rosa, Google drove its car past
a “Private Road"” sign and con-
tinued photographing for noar-
Iy a mile. Near Freastons, the
company drove past a “No Tros-
passing” sign and through a
Eate to take photographs from a
dirt road thal passed through
somenna’s yard. The images al.
lowed Internet users to soo in-
E;hmmnu'a living room win-

W

On Bimone Road, a private
dirive near Sonoma, o dog is cop-
lured stalking alongside Goo-
itln"s car.

Right to privacy

Americans have broad rights
te photograph under the First
Amendment of the Constituwtian.
Baut Roger Myers, who provides
legal eouncil to the California
First Amendment Coalition,
said he would caution a photo-
journalist from walking up a
private dirt road to taks pholo-
graphs.

“The jowrnalist would want
o falk to thelr lawyer before
thay do that," Myers saiml. 1
wouldn't be comforiable saying
dont worry aboul it becanse
there is porial photograpdyy.®

Eric Biber, an assistant pro-
feasor of law st UC Berkeley,
aanl Californis eoori's can be
quieh to enforce trespass lows.

“The court system | aften
very protective of people's
rights to keep people off their
lnmdd," BHiber saidl "It may be
hard for (Google) to avabl skl
.H,Ilr

Bt Googbe"s lawyers contend
itz camera-equipped cars havo
as much right to go wp some-
ona's privoio rosd as o UPS de-
livery trusek of telephone repair
technicinn,

“Google, like any other mem-
ber of the public, was privis
leged to briefly drive up plain-
s driveway." Googla said in
court documents,

Google claimed that “turning
around in a private driveway
while photographing the exterk
orof a home is not a eubstantial
Invtruaion.™

IF peoplo want to keep Google

off thelr private road, they
might have to install an elec
tronic gate that anly opons af.
tar a driver agrees (o the terms
af ontry, said Cheis Ridder, &
reshidential fellow at Swmnford
Law School's Contar for Imber-
net and Sochety.
_ “That's whore wo are headed
in m few years” he spid “It's
something we have o come to
grips with: The fension be
tween new lechnology and prl-
vagy."

Yous enr reach Sayf Wrirer
Mathen Holverson of 82{-5404 o
Rethan. folper i
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

AARON C. BORING and CHRISTINE
BORING, husband and wife respectively,

Plaintiffs,

Civil Action No. 08-cv-694 (ARH)
V.

GOOGLE INC., a California corporation,

Defendant.

R N A

DEFENDANT GOOGLE INC.’S RULE 68 OFFER OF JUDGMENT

Pursuant to Rule 68 of the Federal Rules of Civil Procedure, defendant Google Inc.
{“Google”) hereby offers to allow judgment to be taken against it as follows: Google shall pay to
Plaintiffs the sum of $10.00, which is the total amount that Google shall be obligated to pay on
account of any liability claimed herein and which shall include any lability for costs of suit and
attorneys’ fees incurred by Plaintiffs. Such amount shall be paid within thirty (30) days after Google

and Plaintiffs jointly file a dismissal of this action with prejudice.

Pursuant to Rule 68, this offer is revocable and unconditional, and lapses by operation law if
not accepted within ten (10) days. Evidence of this offer is not admissible except in a proceeding to
determine costs. If the judgment finally obtained by Plaintiffs is not more favorable than this offer,

Plaintiffs must pay all costs incurred after the date Google made this offer.

This offer is made for the purposes specified in Rule 68 and is not to be construed as an

admission that Google is liable in this action, or that Plaintiffs have suffered any damages.



Dated: April 6, 2010

Of Counsel:

WILSON SONSINI GOODRICH &
ROSATIPC

Tonia Ouellette Klausner*

Joshua A. Plaut*

1301 Avenue of the Americas

New York, NY 10019

Phone: 212-999-5800

*admitted pro hac vice

KEEVICAN WEISS BAUERLE & HIRSCH LLC

s

Brian P. Fagan, P . 72203

1001 Liberty Avenue

11th Floor, Federated Investors Tower
Pittsburgh, PA 15222-3725

Phone: 412-355-2600

Counsel for Defendant Google Inc,



CERTIFICATE OF SERVICE

I hereby certify, this 6™ day of April, 2010, that a true and correct copy of the foregoing
DEFENDANT GOOGLE INC.’S RULE 68 OFFER OF JUDGMENT was served via
electronic mail to the following counsel of record for Plaintiffs:

Gregg Zegarelli, Esq.
grege zegarelli@zegarelli.com

Dennis M. Moskal, Esq.
dmm@zegarelli.com
Allegheny Building, 12 Floor
Pittsburgh, PA 15219-1616
(412) 764-0405
(Counsel for Plaintiffs)

/s/ Brian P. Fagan

Brian P. Fagan, PA 1.D. 72203
KEEVICAN WEISS BAUERLE &
HIRSCH LLC

1001 Liberty Avenue

11th Floor, Federated Investors Tower
Pittsburgh, PA 15222-3725

Phone: 412.355.2600

E-mail: bfagan@kwbhlaw.com

Counsel for Defendant Google Inc.
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Open Access to Courts Act of 2009 (Introduced in House)
HR 4115 IH
111th CONGRESS

1st Session

H.R. 4115

To amend title 28, United States Code, to provide a restoration of notice pleading in
Federal courts, and for other purposes. ’

IN THE HOUSE OF REPRESENTATIVES

November 19, 2009

' Mr. NADLER of New York (for himself, Mr. JOHNSON of Georgia, Mr. CONYERS, Mr.
SCOTT of Virginia, Mr. DELAHUNT, Ms. JACKSON-LEE of Texas, Ms. CHU, Mr. MICHAUD,
. Ms. KILPATRICK of Michigan, and Mr. COHEN) introduced the following bill; which was
referred to the Committee on the Judiciary

A BILL

To amend title 28, United States Code, o provide a restoration of notice pleading in
: Federal courts, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ~Open Access to Courts Act of 2009".

SEC. 2. NOTICE PLEADING RESTORATION.
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(a) In General- Chapter 131 of title 28, United States Code, is amended by adding
at the end the following:

‘Sec. 2078. Limitation on dismissal of complaints

“(a) A court shall not dismiss a complaint under subdivision (b)(6), (c) or (e) of
Rule 12 of the Federal Rules of Civil Procedure unless it appears beyond doubt that
the plaintiff can prove no set of facts in support of the claim which would entitle the
plaintiff to relief. A court shall not dismiss a complaint under one of those
subdivisions on the basis of a determination by the judge that the factual contents
of the complaint do not show the plaintiff's claim to be plausible or are insufficient
to warrant a reasonable inference that the defendant is liable for the misconduct
alleged.

' (b) The provisions of subsection (a) govern according to their terms except as
otherwise expressly provided by an Act of Congress enacted after the date of the
enactment of this section or by amendments made after such date to the Federal
Rules of Civil Procedure pursuant to the procedures prescribed by the Judicial
Conference under this chapter.'.

(b) Clerical Amendment- The table of sections at the beginning of chapter 131 of
title 28, United States Code, is amended by adding at the end the following new

item:
*2078. Limitation on dismissal of complaints.”.
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Notice Pleading Restoration Act of 2009 (Introduced in Senate)
S 1504 1S
111th CONGRESS
1st Session
S. 1504

To provide that Federal courts shall not dismiss complaints under rule 12(b)(6) or (e) of
. the Federal Rules of Civil Procedure, except under‘the standards set forth by the
Supreme Court of the United States in Conley v. Gibson, 355 U.S. 41 (1957).

IN THE SENATE OF THE UNITED STATES
July 22, 2009

' Mr. SPECTER introduced the following bill; which was read twice and referred to the
Committee on the Judiciary

A BILL

To provide that Federal courts shall not dismiss complaints under rule 12(b)(6) or (e) of
the Federal Rules of Civil Procedure, except under the standards set forth by the
Supreme Court of the United States in Conley v. Gibson, 355 U.S. 41 (1957).

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ~Notice Pleading Restoration Act of 2009",

' SEC. 2. DISMISSAL OF COMPLAINTS IN FEDERAL COURTS.
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Except as otherwise expressly provided by an Act of Congress or by an amendment
to the Federal Rules of Civil Procedure which takes effect after the date of

enactment of this Act, a Federal court shall not dismiss a complaint under rule 12
(b)(6) or (e) of the Federal Rules of Civil Procedure, except under the standards set |
forth by the Supreme Court of the Urited States in Conley v. Gibson, 355 U.S. 41

(1957).
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