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Defendants did cite the "magic words" - the words of the Copyright Act that convey and define 

the scope of the exclusive right. 17 U.S.C. § 106; (Doc. No.6, at 6). The Act does not create a 

right to issue "directives." To the extent that right ever exists, it exists as a result of the 

agreement of two parties - a contract or a license. Plaintiffs acknowledge as much by making 

contractual arguments throughout pages two and three of their Brief in Opposition. (Doc. No.8, 

at 2-3). This case is simply a contractual dispute between Pennsylvania parties. Therefore, the 

copyright claim should be dismissed. Absent a federal question, the pendent state law claims 

should be dismissed. 

CONCLUSION 

For the foregoing reasons, Defendant, The Podiatric Billing Specialists, LLC, respectfully 

request that this Court grant its Motion to Dismiss and dismiss the copyright infringement claim 

from Plaintiffs ' Complaint. Upon dismissal of the federal question presented by the copyright 

claim, this Court would lack jurisdiction over the pendent state law claims, because the parties 

are not diverse. Accordingly, Podiatric respectfully requests dismissal of the Complaint in its 

entirety. 

Date : May 20, 2014 

Respectfully submitted, 

LEECH TISHMAN FUSCALDO & LAMPL, LLC 

/s/ Christopher S. Channel 
Christopher S. Channel 
PA ID No. 89218 
cchannel@leechtishman.com 
Jessica K. Ziemski 
PA ID No. 309666 
iziemski@leechtishman.com 
525 William Penn Place, 28th Floor 
Pittsburgh, PA 15219 
(412) 261-1600 
Counselfor Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 20th day of May, 2014, I electronically filed the foregoing 

Reply Brief in Support of Defendant The Podiatric Billing Specialists, LLC's Motion to 

Dismiss with the Clerk of the Court using the CM/ECF system which sent electronic notification 

to the following: 

Gregg R. Zegarelli, Esquire 
mailroom.grz@zegarelli .com 

Zegarelli Technology & Entrepreneurial 
Ventures Law Group, Inc. 

2585 Washington Road, Suite 134 
Pittsburgh,PA 15241 
Counsel for Plaintiffs 

/s/ Christopher S. Channel 
Christopher S. Channel 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

GREGORY S . MARKANTONE , DPM, PC. , 
AND GREGORY S . MARKANTONE, 

CIVIL ACTION NUMBER : 
Plaintiffs, 

v. 2:l4 -cv-002l 5- LPL 

PODIATRIC BI LLING SPECIALISTS , 
LLC 

1. 

Defendant . 

PLAINTIFFS' MOTION FOR IMPOUNDMENT OF SUBJECT-MATTER 
AND/OR SPECIAL CASE MANAGEMENT ORDER 

The gist of this action is not complex . Plaintiff Gregory Markan-

tone is a doctor who has created a signi ficant amount of medical data , in ­

cluding case notes and opinions, using a software product sold and hosted re­

motely by Defendant . The Defendant refuses to release the data without pay­

ments and preconditions to recas t the data out of its native form and format , 

without any guarantees of successfully maintaining the native integrity of 

the medical data . See , particularly , Complaint , Exhibit 2. 

2 . 

3. 

Plaintiffs have claimed a copyright in the subject-matter. 

Defendant will not return Plaintiffs' medical data because Defen-

dant claims certain subject - matter regarding which Defendant claims that it 

has a registered copyright . 

4 • Defendant creates a condition that it wi ll not give Plaint i ffs the 

subject-matter for any purpose , for the purpose of registering the copyright , 

or even for the agreed backup . See , Complaint , Exhibit I , Dockets Nos. 4 , 9 . 

5 . Plaintiffs understood the gist of Defendant ' s motion to dismiss to 

be , in part , subject-matter jurisdiction arising from lack of a regis tration . 

In Plaintiffs ' response to Defendant ' s motion to dismiss , Plaintiffs asserted 

that both Plaintiffs ' claim and Defendant ' s registered copyright defense 

separately provide a basis for maintenance of this action with the pendant 

claims. Irrespectively , if Defendant now concedes the subject - matte r juris­

diction of this Court without a registration by Plaintiff , then this Court, 
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with Defendant ' s conceded jurisdiction to do so , may formulate a case manage ­

ment order as is calculated by this Court to provide a full and fair opportu­

nity for redres s. 

6. Defendant asserts the registration requirement is a pre - condition 

to maintaining an action , but, of course , Plaintiffs cannot , without judicial 

process , obtain from Defendant the thing required to obtain the registration. l 

Defendant ' s interpretation of the law frustrates the very purpose of the law , 

and is , respectfully , doubly repugnant , inequitable and in bad faith . 

7 . Plaintiffs ' position is that this case can be maintained on the 

basis that Defendant has asserted a registered copyright as the very express 

foundation of Defendant ' s defense , and any act by Plaintiffs regarding the 

subject - matter has already been asserted to be a violation of Defendant's 

registered copyright. See , Plaintiffs ' Brief in Opposition , P . 4 . 

8 . In Footnote 1 of Plaintiffs ' Brief in Opposition , Plaintiffs as -

serted its intention to seek impoundment of the subject-matter for the pur­

pose of regi stering the copyright . 2 Because Defendant has conceded this 

Court 's jurisdiction , the motion would appear to be ripe for consideration . 

9 . Plaintiffs simply seek this Court to order the production of the 

database in its native form , which is customarily simply a SQL aggregated 

. bak file . Plaintiffs will hold the data in trust for use by Plaintiffs and 

its e xperts and for the sale purpose of filing an application for copyright 

registration . 

10 . There is no prejudice to Defendant is granting the reque s t , and , 

if the request is not granted , there is prejudice to Plaintiffs . 

11 . To the extent that a special case management order is necessary or 

appropriate , Plaintiffs hereby make the request. Moreover , if a status con­

ference , oral argument or evidentiary hearing is necessary or appropriate , 

Plaintiffs will be glad to address the context as may please this Court . 

WHEREFORE , Plaintiffs request that this Court order Defendant to produce 

1 Because Defendant is ostensibly silent on material issues regarding its posi ­
tion regarding the contract language reconciliation or the backup , from the con­
text , it appears that Defendant ' s re fusal to provide a backup is based upon the 
same registered copyright defense, thereby again , making the issue federally 
judiciable . See, Plaintiffs ' Brief in Oppos i tion , P . 2; Dockets Nos. 4 and 9. 
2 Plaintiffs note that , apart from an infringement action for which registration 
is a usual condition to proceed, the pendant claims and this action can continue 
with or without Plaintiffs' infringement case because the subject - matter , as ex­
pressly conceded by Defendant in its Motion , revolves around Defendant ' s own 
claim of a registe red copyright which is entwined into all claims made in this 
case . Only an "action for infringement" requires the registration , not other en­
twined claims that are properly e xc lusively feder a lly judiciable under the Act . 
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all data which is the subject o f its professional services for Plaintiffs to 

be held and used by Plaintiffs for the purposes set forth herein . 

Dated : May 20 , 2014 

cf. 17 U.S.C.S . § 411(a) . 

s/Gregg R. Zegarelli/ 

Gregg R. Zegarelli , Es q . 
Pa . 1.0 . #52717 

Z E GA R E L L I 
Technology & Entrepreneurial 

Ventures Law Group , P.C . 

Administrative Office : 
2585 Washington Road , Suite 134 
Pittsburgh , PA 1524 1 , USA 
412 . 559 . 5262 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that , on the date below, the foregoing docu­
ment was electronically filed with the Clerk of Court using the CM/ECF sys­
tem , which will send notification of such filing to counsel of record. 

May 20 , 2014 

Respectfully submitted , 

/Gregg R. Zegarellil 

Gregg R. Zegarelli , Esq . 
Pa . 1.0 . #52717 

Z EGA R ELL I 
Technology & Entrepreneurial 

Ventures Law Group , P . C . 

Administrative Office : 
2585 Washington Road , Suite 
Pittsburgh , PA 15241 , USA 
412.559 . 5262 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

GREGORY S. MARKANTONE, DPM., 
PC., and GREGORY S. MARKANTONE, 

Civil Division 

2: 14-cv-00215-LPL 
Plaintiffs, 

vs. 

PODIATRIC BILLING SPECIALISTS, 
LLC, 

Defendant. 

DEFENDANT'S RESPONSE IN OPPOSITION 
TO PLAINTIFFS' MOTION FOR IMPOUNDMENT OF 

SUBJECT -MA TTER AND/OR SPECIAL CASE MANAGEMENT ORDER 

Defendant, The Podiatric Billing Specialists, LLC (incorrectly identified in this action as 

Podiatric Billing Specialists, LLC), by its undersigned counsel, files this Response to Plaintiffs' 

Motion for Impoundment of Subject-Matter and/or Special Case Management Order (the 

"Motion"), stating as follows: 

INTRODUCTION 

The gist of this breach of contract action is that Plaintiffs want Podiatric Billing 

Specialists, LLC ("Podiatric") to provide data in a specific manner pleasing to Plaintiffs that was 

not provided for in the contract between Plaintiffs and Podiatric. A review of the most recent 

Motion filed by Plaintiffs reveals that it is not accompanied by a brief, does not cite any authority 

for the relief requested, and is simply, in substance, a prohibited Sur-Reply to Podiatric's Motion 

to Dismiss. Much like Plaintiffs' filings captioned Notice of Demand for Data Backup (Doc. No. 

4) and Defendant's Response to Plaintiffs Notice of Demand for Data Backup (Doc. No.9), 

which simply consists of the undersigned' s correspondence, Plaintiffs have demonstrated a 

willingness to pollute the Court's docket with impermissible filings without regard to the Federal 
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Rules of Civil Procedure, Local Rules, or the Court's practices. For that reason alone, the 

Motion should be stricken and the requested relief denied. Further, as set forth below, the 

Plaintiffs' Motion simply lacks merit and should be denied. 

ARGUMENT 

The Plaintiffs' Motion, again, puts the cart before the horse and requests this Court to 

require immediate production of the data in its native form, which is "customarily simply a SQL 

aggregated .bak file." Motion, ~ 9. Plaintiffs provide no case law or statutory support for their 

request. If Plaintiffs are requesting impoundment pursuant to the Copyright Act, their claim 

again fails for the reasons set forth in Podiatric ' s Motion to Dismiss (Doc. No.5) and Brief in 

Support (Doc. No.6) and in Podiatric's Reply Brief (Doc. No. 13). Section 503 of the Copyright 

Act references the impounding and disposition of infringing articles. Section 503 states that 

[a]t any time while an action under this title is pending, the court 
may order the impounding, on such terms as it may deem 
reasonable - (A) of all copies or phonorecords claimed to have 
been made or used in violation of the exclusive right of the 
copyright owner; (B) of all plates, molds, matrices, masters, tapes, 
film negatives, or other articles by means of which such copies or 
phonorecords may be reproduced; and (C) of records documenting 
the manufacture, sale, or receipt of things involved in any such 
violation, provided that any records seized under the subparagraph 
shall be taken into the custody of the court. 

17 U.S .c. § 503(a)(1). 

The impoundment of allegedly infringing materials " is a form of preliminary relief and 

the same standards apply with respect to issuance of an impoundment order as to the issuance of 

a preliminary injunction." Yamate USA Corp. v. Sugerman, 1991 U.S. Dist. LEXIS 20701 , *42 

(D.N.J. 1991) (citations omitted). To be entitled to a preliminary injunction, a plaintiff must 

demonstrate: "(1) a likelihood of success on the merits; (2) that it will suffer irreparable harm if 

the injunction is denied; (3) that granting preliminary relief will not result in even greater harm to 
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the nonmoving party; and (4) that the public interest favors such relief." Steedley v. McBride, 

530 Fed. Appx. 101, 103 (3d Cif. 2013). Plaintiffs have not analyzed the requirements for a 

preliminary injunction and certainly do not meet them. As Podiatric set forth in the Motion to 

Dismiss, Plaintiffs admit they cannot fulfill the mandatory prerequisite of registration. There is 

no allegation relating to a reasonable likelihood of success on the merits, irreparable harm, the 

balancing of equities or harm to Podiatric, or the public interest. Rather, Plaintiffs make 

jurisdictional arguments that are better suited for a reply brief to Podiatric's Motion to Dismiss 

and do not provide support for the impoundment of the medical data. Thus, Plaintiffs fail to 

demonstrate likelihood of success on the merits. 

Plaintiffs have set forth no argument regarding irreparable harm or that the relief will not 

result in even greater harm to Podiatric. The public interest would not be served by the relief 

requested because Plaintiffs allege that their plan is to make public their patients' protected 

medical information. Complt., ~ 6. Plaintiffs allege the purpose of the impoundment (which is 

not actually a request for impoundment at all, but rather a request that the court take a database 

from Podiatric and give it to Plaintiffs) is to "file an application for copyright registration." 

Motion, ~ 9. Accordingly, the Plaintiffs' stated intentions are to take their patients' Health 

Insurance Portability and Accountability Act ("HIPAA") protected private medical information 

and file it with the United States Copyright Office, thereby rendering such private medical data a 

public document. Such an action is against public policy, Health Insurance Portability and 

Accountability Act of 1996 (HIPAA) Pub. L. No. 104-191, 110 Stat. 1936 (1996), and therefore 

the public interest would not be served by granting the reliefrequested by Plaintiffs. l 

1 If the Court were to order that the Plaintiffs are to be provided the medical data for the purposes stated, 
to protect the public interest, Plaintiffs should be required to (I) notify their patients included in the 
medical data that they intend to make their patients' information public; and (2) obtain the patients' 
consent to do so. 
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Finally, "[t]he purpose of [Section 503] is to maintain the feasibility of the eventual 

destruction of items found at trial to violate the copyright laws by safeguarding them during the 

pendency of the action." Societe Civile ;~JlccessionRichard Guino v. International Foundati~)n 

for Anticancer Drug Discovery, 460 F. Supp.2d 1105, 1109 (D. Ariz. 2006). Plaintiffs do not 

seek the impoundment of the medical data to maintain the feasibility of its eventual destruction. 

Further, the Plaintiffs do not request that the COUli safeguard the data. Rather, Plaintiffs seek to 

have the Court simply take the medical data away from Podiatric and give it to the Plaintiffs. 

Plaintiffs have not alleged that Podiatric is copying their medical data, such that there is data in 

existence that could be remedied by the Court's destruction upon a finding of copyright 

infringement. 

Because Plaintiffs are not entitled to the requested relief, and have not even properly 

requested the relief sought, there is no reason that this Court should grant Plaintiffs' request for a 

special case management order. Thus, their request for a special case management order should 

also be denied. 

CONCLUSION 

For the foregoing reasons, Defendant, The Podiatric Billing Specialists, LLC, respectfully 

requests that this Court deny Plaintiffs' Motion for Impoundment of Subject-Matter and/or 

Special Case Management Order. 
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Date: June 3, 2014 

Respectfully submitted, 

LEECH TISHMAN FUSCALDO & LAMPL, LLC 

lsi Cl1!.i51Qnher S,-'.-, =C ,-,-,hc,=II1=J1=e l,-. __ _ 

Christopher S. Channel 
PA ID No. 89218 
cchannel@leechtishman.com 
Jessica K. Ziemski 
PA ID No. 309666 
jziemski@leechtishman.com 
525 William Penn Place, 28th Floor 
Pittsburgh, PA 15219 
(412) 261-1600 
Counsel for Defendant 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 3rd day of June, 2014, I electronically filed the foregoing 

Defendant's Response in Opposition to Plaintiffs' Motion for Impoundment of Subject-

Matter and/or Special Case Management Order with the Clerk of the Court using the 

CM/ECF system which sent electronic notification to the following: 

Gregg R. Zegarelli, Esquire 
mailroom.grz@zegarelli.com 

Zegarelli Technology & Entrepreneurial 
Ventures Law Group, Inc. 

2585 Washington Road, Suite 134 
Pittsburgh, PA 15241 
Counsel for Plaintiffs 

/s/ Christooher S. C!1!!!lI1el. ______ _ 
Christopher S. Channel 

All 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

GREGORY S. MARKANTONE, DPM , pc. , 
AND GREGORY S . MARKANTONE , 

Plaintiffs , 

v. 

PODIATRIC BILLI NG SPECIALISTS , 
LLC 

Defendant. 

CIVIL ACTION NUMBER : 

2 : 14 -cv - 00215 - LPL 

PLAINTIFFS' REPLY TO DEFENANT'S RESPONSE IN OPPOSITION 
TO PLAINTIFFS' MOTION FOR IMPOUNDMENT AND/OR SPECIAL CASE MANAGEMENT ORDER 

1. Defendant unjustly concludes that , by Plaintiffs filing a Notice 

of Demand for Data Backup , it is such a dirty and nasty "pollution" in the 

record (which exists to document the dispute) because Defendant claims the 

filing to be impermissible , and yet Defendant cites no legal authority for 

that propos ition (because none exists) , nor did Defendant file a motion to 

strike . Defendant's tone itself demonstrates the hard and obdurate nature of 

Defendant. 

2 . To the contrary , Plaintiffs made the Notice of Demand for Data 

Backup [Doc. 4) of record in good faith (without errata by the Clerk ' s of ­

fice) simply to make a record and to clarify the true context for review by 

this Court in resolving the dispute . And , while it is understandable that 

Defendant would not want more of a record of it s repugnant re fusal to provide 

Plaintiffs their patient medical data , the filing was made of record exactly 

for the reason it is relevant : to assist this Court with seeing the clear es ­

sence of this dispute , to wit : Defendant is holding Plaintiffs ' patient medi -

cal data hostage. Respectfully, in order to meet the assertion as made , 

the pollution is Defendant ' s rhetoric. 
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3. As to the requirement for a brief , with some implied suggestion 

for a draconian ruling, Plaintiffs ' request for a special scheduling order 

and/or status conference , o r al argument or evidentiary hearing is something 

that can be managed with counsel , jurisdiction having been conceded by Defen­

dants . As indicated in Footnote 1 of Plaintiffs ' Brief in Opposition to the 

Motion to Dismiss , the purpose of filing the motion was simply t o reduce the 

abstract nature of one element of the case posture : to wit , that , in the con­

text of a motion to dismiss for failure to register a copyright , that a me­

chanical document was entered into the record requesting a procedure from 

this Court to obtain the subject - matter to do so. 

4. Defendant s ide - steps by arguing a similar use of the term " im-

poundment" and the law of injunctions . The precise question belies injunc -

tions. Indeed , Defendant has conceded all essential facts : Defendant is 

holding Plaintiffs ' patient medical data and refuses to give it . At the same 

time , Defendant avers the legally frustrated argument t ha t Plaintiffs must 

register the thing that Defendant withholds from Plaintiffs . The bad faith 

equity of the question is crystal c l ear . Defendant would have us lose our 

common sense . 

5. Moreover and once again , with all the words , Defendant does not 

address the e s sence of Plaintiffs ' reque s t , but now obl i quely argues around 

the question . Tha t is , if we clearly ask , "Why and on what legal basis has 

Defendant continued to refuse to give Plaintiffs the patient medical data or 

a backup? " The answer, a s made by Defendant e xpres sly in the record as i t now 

exists , is because Defendant claims a federal copyright in a certain part of 

the subject - matter . According l y , Defendant has argued its own demise . 

6. If we should not be quagmired by rhetorical arguments , the facts 

of this case , reduced to their salient essence , and the relief sought , are 

quite clear : this venue is a proper forum to s erve justice , whethe r: 

a) grounded by the concessions and admissions of Defendant ' s own stated de ­

fense , or b) g rounded by Plaintiffs ' cla ims , with a full and fair opportunity 

to support the m by th i s Cou r t ' s process of law , and in all fairness to 

Dr. Mar kantone to obtain h is pa t ient medica l data to do e x a c tly what 

Defendant itself c learly admits . 

Dated : June 4 , 2014 s/Gregg R . Zegarel l i/ 
Gregg R. Zegarelli , Esq . 
Pa. 1.D . #52717 

Z EGA R ELL I 
Technology & Entrepreneurial 

Ventures Law Group , P.C . 
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Administrative Office : 
2585 Washington Road , Suite 
Pittsburgh , PA 15241 , USA 
412.559.5262 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that , on the da te below , the foregoing docu­
ment was electronically filed with the Clerk of Court using the CM/ECF sys­
tem , which will send notification of such filing to counsel of record . 

June 4 , 2014 

Respectfully submitted , 

/Gregg R. Zegarelli/ 

Gregg R. Zegarelli , Esq . 
Pa . 1.D . #52717 

Z EGA R ELL I 
Technology & Entrepreneurial 

Ventures Law Group , P.C . 

Administrative Office : 
2585 Washington Road , Suite 
Pittsburgh , PA 15241 , OSA 
412 . 559 . 5262 
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